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Brief historical background

Malta® became an independent sovereign state on 21 Semtdi964. Prior to that date it had
been a British Crown Colony for close to 164 yedsring this long period of British
domination the Maltese had been allowed to retaiarnt appreciable extent their own legal
system and judicial system, although it goes wittsaying that English lafdid influence
the development of both systems. British impen#tiiests, mainly commercial and military,
have helped to mould certain aspects of Maltese Tdaws, for instance, public law in Malta
follows very closely (some would argue, slavisiinglish public law. English law has also
influenced the development of commercial (espec@impany) law, maritime law and fiscal
law. It should however be emphasised that Malta meger a “common law jurisdiction”,
and English common lawvas never part of the law of Malta, even thouglmyneommon
law principles are found enshrined in statutoryvmions (e.g. the law of evidence in
criminal matters, provisions dealing with jury tesamilitary law and the general law on the

interpretation of laws).

The Maltese legal system does not recognise arnnaisategory of “social rights”. The
terms is, however, increasingly being used to daede those rights (with, in some cases,
correlative duties) which are regarded as fallintpwhe broad notion of a “social compact”
between the state and specified categories okogiand which are regarded as important in

the promotion of social justice. Notable among ¢he®suld be rights associated with social

! This is a slightly modified version of a paper coissioned by Professor Julia lliopoulos-Strangas in
connection with the forthcoming edition of her warnk the Protection of Social Rights in Europe. @héhor is
greatly indebted to Professor lliopoulos-Strangaisher comments and advice in connection with itst dirafts

of the paper. The paper reflects the law as it @ra& March 2012. Needless to say, any errors delgnthe
author’s.

2 Chief Justice Emeritus, Malta; Judge elected speet of Malta, European Court of Human Rights.

% The Maltese archipelago consists of the two malands of Malta and Gozo, the very small and largel
uninhabited (except in summer) island of Comina) #e two uninhabited islets Cominotto and Filfla.

* In spite of the influence of Roman law on Scots, lthe latter has had very little, if any, diresflience on
Maltese law. Nevertheless Scottish case-law artewaters remain useful for purposes of interprietaeven in
such unlikely areas as the general principlesiafinal law and criminal liability.

® Judgements do occasionally refer to English comtaanfor purposes of interpretation or comparisbhese
references must, of course, not be confused witdrerces to th@us commune- a combination of Canon and
Roman law --which obtained on the continent from the middlettod 12" century up till the period when
rigorous codification reduced it in essence to mimsprudential principles. For a reference to ihe
commune see Rapa Brothers Co. Ltd v. Cranes and Commercial Salal Court of Appeal (Inferior
Jurisdiction), 16 September 2004.



security benefits, pensions, collective work agreeis, and trade union rights. After the
incorporation into domestic law of the substanfivevisions of the European Convention on
Human Rights in 1987and the corresponding increased awareness of tiytge, there has
also been a trend to refer, albeit loosely, totdguch as the right to the enjoyment of one’s
property, the right to adequate compensation whiepgty is expropriated or controlled in
the public interest and the right to primary andoselary education, as social rights.
Moreover, although Malta has to date not ratifiedtécol 12 of the said Conventigrthe
concept’ of non-discrimination in Article 45 of the Constibn of Malta and in Article 14 of
the Convention continue to play a critical rolettad legislative level in connection with the

rights above indicated.

One cannot identify any single court judgment whiels dealfunditus or in a systematic or
theoretical way, with the notion of social righ&he approach has been on the whole a
piecemeal and a pragmatic one, with the courts moneerned with an effective and just
outcome on the particular facts of a given caseneher any such right was sought to be

enforced, rather than with trying to establish gipres or to apply doctrine.

Up to the first quarter of the twentieth centuryhat “social rights” were accepted by the
ruling class in Malta as possible candidates fooiporation into appropriate legislation were
largely inspired by the social teaching of the ©ath Church. The Church was also
responsible for providing most of the available fard and charitable institutions. It can
safely be said that the spring-board for the necgsguantum leap in legislation was
provided by the educational system in Malta whigben in the late nineteenth century and
by the standards of the time, was good. The Ke&sport, published in 1879, noted that
Malta at the time had a University2 lyceums, 2 secondary schools and 79 primargash
which catered for a total of 8,565 students. Tiveeee, besides the government run schools,

® European Convention Act (Cap. 319 of the Laws afth), enacted by Act XIV of 1987.

" Article 1 of Protocol 12 provides that “The enjogmi of any right set forth by law shall be secuvéthout
discrimination on any ground such as sex, rac@urplanguage, religion, political or other opinjorational or
social origin, association with a national minoripyoperty, birth or other status.”

8 Whereas discrimination is defined in Article 45@) the Constitution as affording different treatrhéo
different persons “...attributable wholly or mainlg their respective descriptions by race, place rifim
political opinions, colour, creed or sex wherebyspes of one such description are subjected tdilitszs or
restrictions to which persons of another such dgson are not made subject or are accorded pgeseor
advantages which are not accorded to persons d@hemsuch description”, the grounds of discrimioatin
Article 14 of the Convention are not exhaustive foetrely illustrative.

° Keenan, P.Report upon the Educational System of M&1ig80), London, H.M.S.O.

19 Between 1937 and 1974 (when Malta became a Repulitie University petitioned for and obtained
regularly the right to the use of the word “Royat'its title — Royal University of Malta.



125 “private” schools which catered for another1®,students. The major impetus for
social reform came in 1891 with Leo XlII's encya@icRerum Novarunmwhich, although
frowning upon strikes, placed great emphasis onntlagerial well-being of the “working
poor”, respect for the workers’ dignity, the rigiat appropriate wages and rest and leisure
periods for workers, and the formation of “workingms unions”. The right to private

property was also highlight&d

One of the earliest “social law§"was enacted by Act | of 1925“An Act to make special
temporary provisions respecting rent and conditioims re-letting immoveable urban
property.” This law, originally intended to be of a temporasature, aimed to protect tenants
from being put out on the street at the end ofi¢hse by the refusal of the landlord to renew
the tenancy, or by imposing exorbitant rents oeptimjust conditions for its renewal. This
law was rendered permanent six years later with Reletting of Urban Property
(Regulation) Ordinance (Cap. 69)In 1926 a law was passédvhich provided for the
minimum age — 14 years — for the employment ofdehit in factories, on building sites and
in stone quarries. Article 6 provided that womeml a&hildren could not be employed for
more then eight hours a day, and that they wei#eshto two or more “intermediate breaks”
amounting in total to an hour. Moreover the lawlded the minister responsible for the
Department of Work to make, on the advice of thaistér responsible for Public Health,
regulations prescribing the measures to be addptezinployers for the health and safety of

their employees.

In June 1927 the Widows’ and Orphans’ Pensionscaate into effect. This law set up a
fund for the provision of a pension to be paidhe widows and orphaned children of those
employed in the public service. Speaking about @mwernment’s achievements between
1924 and 1927, the then minister responsible ferfiteasury, Carmelo Mifsud-Bonnici, had

this to say about this law:

“But the crowing glory of this Government is perbkape Act making provision for the payment
of pensions to the widows and orphans of publiccefs who are in the service...There could
not be a more fitting close to a fruitful admin&ton than the constitution of this fund, for

which the Civil Service has been clamouring for et thirty years, and it is a source of

1 See Schiavone, M.BIm#iabba u Solidarjeta{1991), Malta, PIN Publications, p. 28.

12 S0me of the themes Rerum Novarumvere taken up again by Pius XI in 1931Qnadragesimo Annahich
however focussed more on the principle of subsdiglias the basis for social organisation.

13 See Schiavone, M.dp. citpp. 68-69.

4 Enacted by Ordinance XXI of 1931.

> Act XXI of 1926.



gratification to this Government that the pleadassk of legislating this measure fell to their
lot...Notwithstanding that the Bill was brought fomdeat a time when Parliamentary business
was at its height, the Government did not shirk twhay considered their duty towards the
service and the community at large...The benefitthefAct are self-evident and need not be

dwelt upon; suffice it to say that the Governmesnenby their action removed a just grievance

and remedied to a state of things too pitiful tae™°

The year 1952 saw the Government focussing agaireroployment after considerable
industrial agitation in the previous years becaakdhe rise in the cost of living. The
Conditions of Employment (Regulation) Act and theddstrial Training Act were both
passed in 1952. The first gave effect to the proms of two ILO Conventions — the
Minimum Wage-Fixing Machinery Convention of 1928dathe Protection of Wages
Convention of 1949. The second law provided for the setting up ofrapficeship schemes
in various trades, and by the end of the year alr2a@)0 persons had participated in one or
other of the schem&s The year 1956 saw the enactment of the Natiorsairance Act which
replaced the existing Workmen’s Compensation Sché&ime days after the law was passed,
the National Insurance (Armed Forces) Order, 19%G6einto being. This was the result of
an agreement between the British Defence Departmémt Malta and the Maltese
Government by which the National Insurance Act wagended to cover Her Majesty’s

Forces raised in Malt&

“Another social welfare measure was the passirthpeNational Assistance Act, 1956. The Act
gave legal standing to the various forms of medacal institutional relief previously governed
by administrative practice. It improved the methagisverning the calculation of means;
introduced rent and unemployment relief; and cfesbipublic assistance into two main
categories: social and medical. The first was cesigto meet cases of destitution; while the
second was intended to meet special needs causedisbgse. The Old Age Pensions

(Amendment) Act, 1957 provided for blind persongjtalify for old age pension at the age of

16 Schiavone, M.Jop. cit. p. 72. The Act was repealed and re-enacted, witan@iments, ten years later by
Ordinance XVII of 1937, and is today the Pensionditance (Cap. 93) — see below.

7 Both Conventions were ratified by Malta on 4 Jagus965, that is to say less than four months after
achieving independence. See also Pirotta, Fdftress Colony: The Final Act 1945-1964Vel. 1 (1987),
Malta, Studia Editions, pp. 338-339. As Professiootf observes, another law intended to improvekers'’
conditions was the Employment Injuries Insurandg Bhich was introduced before the Legislative ésbly

in May 1953. The proposed law would have replatedexisting Workmen’s Compensation Act and provided
more comprehensive and updated provisions regaidsuyrance against personal injuries sustainedoak.w
The proposed new law would have encompassed alkemorexcept those employed by the Defence
Departments. However, the Bill was still in Commétstage when the government was defeated in Qctobe
1953, and it therefore lapsed.

18 Schiavone, M.Jop. cit.p. 74.

19 Pirotta, J.Mop. cit.Vol. 2, pp. 220-221.



forty years. A new policy in relation to the disadbllaid down that certain occupations with
Government would be reserved for handicapped perstme [British] Defence Departments
co-operated fully in this regard, while attemptsrevenade by the Employment Service to
persuade private employers to accept a handicappesbn whenever a suitable vacancy
occurred...The Labour Department also made a sustaifiert [in 1956] to enforce strictly the
legal provision against the employment of childri®ach employment was commonest in public
transport, in cinemas, in the building industry réstaurants, bars and cafes. The commonest
motive behind the employment of children was econam the part of the employers. Steady
eradication in this abuse was made, mostly asudt resthe fixing of wage levels irrespective

of the employee’s agé”

In 1969 the Persons with Disability (Employment)t ACap. 210) was enacted by Act Il of
that year. The aim of the act was to help all thab® wished to earn a living but were
hampered in this respect by some form of disablénerind and to stay in employment. For
this purpose the law provided for the appointmdrg Disablement Resettlement Officer and
the setting up of a Disablement Resettlement Seniioday the work of the Disablement
Resettlement Officer is carried out by the Emplogitrand Training Corporation set up under

the Employment and Training Services Act (Cap. 343)

Finally, in 1979 the National Assistance Act, 1966n in force was amended to provide for
the introduction of a two-thirds pension applicatdeall employed persons, whether in the
public or private sector. Up till then only publmfficers were entitled, under certain
conditions, to a pension linked to the salary upetirement (generally called a ‘service
pension’). In its 1976 electoral manifesto the Madliabour Party promised this two-thirds

pension, and Act XXI of 1979 gave effect to thisipise.
Sources of social rights — internal law, EU law andthers

The 1964 Constitution of Malta is considered assiingreme law of the land. Article 6 of the
Constitution provides the general rule that if aother law is inconsistent with the
Constitution, the Constitution shall prevail, ar tother law shall, to the extent of the
inconsistency, be void. Apart from this there igjcy speaking, no established internal
hierarchy of laws or norms. However the CommerCiatle (Cap 13} provides, in Article 3

thereof, that in commercial matters the commeteaialshall apply, but where no provision is

2 bid. pp. 222-223.
2 Enacted by Act XXVIII of 1990.
2 Originally enacted by means of several Ordinancesymencing in 1857.



made in such law “the usages of trade or, in theem@te of such usages, the civil law shall
123

apply™.

Enacted by the Malta Independence Order of tA& September, 1964 the 1964
Constitution is divided into eleven chapters. IsHs&een amended many times, the most
fundamental amendments being those introduced by Xdl of 1974 when Malta, which
had hitherto been a constitutional monarchy with Q@ueen of Great Britain and Northern
Ireland as Queen of Malta, became a republic. @napit of the Constitution deals, among
others things, with the composition and with thevps and procedure of Parliament.

Apart from what has already been observed aboveomection with the popular re-
classification of some fundamental human rightsquted by the Constitution (and by the
European Convention on Human Rights) as sociatgjghe said Constitution, in Chapter II
thereof®, provides a set of “principles” which are heldb “fundamental to the governance
of the country”. Article 21, however, makes it gldhat these provisions in this Chapter
“shall not be enforceable in any court, but thengiples therein contained are nevertheless
fundamental to the governance of the country arghall be the aim of the State to apply
these principles in making laws.” These principleshich, apart from an amendment to one
article’®, have remained unchanged since the Constitution emacted in 1964 — in effect
reflect a commitment to the advancement of soastige made at a time when the people of
the Maltese islands were preparing to sever thelitigal links with, and their economic
dependence upon, the United Kingdom. Particulagpicant within the context of social

rights are the following articles:

» Article 7 — “The State recognises the right ofatizens to work and shall promote

such conditions as will make this right effective.”

% The very last provision of this Code — Article 552provides that “Any law or custom contrary to or
inconsistent with the provisions of this Code shalle no effect.” On the other hand the Civil C¢Gap. 16)
when dealing with certain particular institutesegprecedence to other laws. For instance, inrdgalith the
nature and form of mandate, Article 1872 of theil@ode provides that the provisions of the Civdde in this
respect “shall not effect the provisions of the @uencial Code, or of any other special law or otheasiges of
trade”; while Article 1997(2) of the same said Cautevides that the provisions dealing with priviegand
hypothecs shall not apply to ships or aircrafttaodebts to which ships or aircraft may be subjextept so far
as they are consistent with the provisions of therdlant Shipping Act (Cap. 234) and the AircrafgReration
Act (Cap. 503), as the case may be.

24 This was an Order-in-Council made pursuant tcslatjpn enacted by the United Kingdom Parliamefihe
Malta Independence Act 1964.

% Chapter Il — Declaration of Principles.

% Article 14, on equal rights of men and women.



» Article 10 — “Primary education shall be compulsand in State schools shall be free

of charge.”

» Article 13(2) — “The worker is entitled to a weeldgy of rest and to annual holidays

with pay; he cannot renounce this right.”

« Article 14*" — “The State shall promote the equal right of raed women to enjoy all
economic, social, cultural civil and political righand for this purpose shall take
appropriate measures to eliminate all forms of rdisoation between the sexes by
any person, organisation or enterprise; the Stetk | particular aim at ensuring that
women workers enjoy equal rights and the same wlagdéke same work as men.”

* Article 17 — “(1) Every citizen incapable of workd unprovided with the resources
necessary for subsistence is entitled top maintmnand social assistance. (2)
Workers are entitled to reasonable insurance onordributory basis for their
requirements in case of accident, illness, diggbilold-age and involuntary
unemployment. (3) Disabled persons and persongaita of work are entitled to

education and vocational training.”

By and large, all ordinary legislation — as distirgped from the Constitution — has given

affect to these principles.

Ordinary legislation, which provides for rights whican be considered as social rights,
consists in either Acts of Parliamé&h{sometimes also referred to as parent acts ompare
legislation or primary legislation) and Subsididrggislation (S.L.). The latter usually take
the form of Rules, Regulations or Orders, dependinghe wording used in the particular
Act of Parliament under which they are made. Folhgnthe practice in the United Kingdom,
the parent act will generally delegate power to dperopriate minister to provide for the
more detailed regulation of matters dealt with e said act. Such subsidiary legislation,

however, is always subject to a negative resolutbrthe House of Representatifes

27 Substituted by Act XIX of 1991.

® Some “parent acts” dating from pre-independencgsdare styled Ordinances instead of Acts.
Chronologically the last Ordinance still appearagpart of the laws of Malta is the Conservatorincenzo
Bugeja Arts and Crafts Branch Request (Provisidymlication of Revenues) Ordinance (Cap. 173). Hve
was enacted by Ordinance XX of 1962.

29 Article 11(1) of the Interpretation Act (Cap. 24%pvides that when an Act of Parliament confeppwaer to
make subsidiary legislation “any such legislatioad® by virtue of those powers...shall as soon asheafter
it is made be laid on the Table of the House andithin the period of twenty-eight days afterstdo laid, the
House resolves that it be annulled or amendedsainee shall thereupon cease to have effect or bhatio
amended, as the case may require, but withoutdiogjuo the validity of anything previously donetaunder
or to the making of new...” subsidiary legislation.



Notwithstanding that it survives a negative resohutthat is to say, no motion is approved
by the House annulling that subsidiary legislatibrgan still be challenged in the ordinary

courts as beingltra viresthe parent act.

The more important legislation in the field of smaiights includes the Pensions Ordinance
(Cap. 93F", the Persons with Disability (Employment) Act (C&10)? the Employment
Commission Act (Cap. 26%) the Social Security Act (Cap. 328)the Education Act (Cap.
327)° the Occupational Health and Safety Authority Aap. 4243, the Employment and
Industrial Relations Act (Cap. 452)and the Equality for Men and Women Act (Cap. 456)

One law which, although passed by Parliament, l®mbeen brought into force is the
Employers’ Liability (Compulsory Insurance) Act (€a241). It was enacted by Act XVI of
1974. Article 3(1) provided that, subject to certaikceptions, “every employer carrying on
any business in Malta shall insure, and maintasuriance, under one or more approved
policies with an authorised insurer or insurersirggjaliability for bodily injury or disease
sustained by his employees, and arising out ofimtite course of their employment in Malta

in that business...”

The Civil Code (Cap. 18 may, in a sense, be considered as a source dil ggfits.
Articles 7 to 34 deal with the “mutual rights andtids of ascendants, descendants and
brothers”. They providanter alia, that children are bound to maintain their paramis other
descendants who are indigent, parents (and in Wefaher ascendants) are liable for the
maintenance and education of their children, aatl bhothers and sisters (of the full or half-

blood) are also liable for maintaining each othredefault of other persons liable for their

%0 See Article 95(2)(e) of the Constitution and Ari®42 of the Code of Organisation and Civil Praged
(Cap. 12).

%1 Enacted by Ordinance XVII of 1937. This law deaith pensions, gratuities and other allowances peey®
persons in the public service of Malta. With theraduction of the two-thirds pension in 1979 ana th
consolidation of social security legislation by Atbf 1987 — the Social Security Act (Cap. 318he Pensions
Ordinance continues to apply to an ever decreasimgber of public officers, some still in office, stf them
retired.

32 Enacted by Act Il of 1969.

3 Enacted by Act XXXI of 1976.

% Enacted by Act X of 1987. When originally enactbis law was, to a great extent, a consolidatinty lac
provides for the payment of social insurance bésefiensions and allowances generally, social aedical
assistance, non-contributory pensions, and the payrof social insurance contributions by employees,
employers, self-employed and the State.

% Enacted by Act XXIV of 1988. This act came intade in three stages — on the™Bugust 1988, 8
September 1988 and 1 @\pril 1991.

% Enacted by Act XXVII of 2000.

3" Enacted by Act XXII of 2002. This act consolidatedith amendments, the previous Conditions of
Employment (Regulation) Act and the Industrial Relas Act.

3 Enacted by Act | of 2003.

%9 Originally enacted by Ordinance VII of 1868.



maintenance. According to Article 19, “maintenasball include food, clothing, health and
habitation”; and “in regard to children and othesdendants [maintenance] shall also include
the expenses necessary for health and education.practice, however, in view of
unemployment and other social benefits, free hezdtle and free education (including free

university education), the provision can be saitldee fallen into desuetude.
Collective agreements

Collective agreements are a source of social righisonly to the same extent as any other
contract between an employee and an employer goxgethe conditions of employment.
Both an ordinary contract of employment and a ctile agreement cannot have any
condition that is less favourable than a conditiontained in the primary legislation, or in a
national standard order or in a sectoral regulatoter applicable to the employee or
employees concerned; any such less favourable tcamds automatically replaced by the

more favourable one contained in the legislatiomahe order&.
European Union Law

Malta joined the European Union with effect fronMay 2004. Since Malta, like the United
Kingdom, follows a dualist approach to internatiot@aties, it was necessary to enact
special legislation to accommodate EU law. Artid{@) of the European Union Act (Cap.
460Y* provides that as from 1 May 2004 “the Treaty aristing and future act adopted by
the European Union” are binding on Malta and amt gladomestic law “under the conditions
laid dawn in the Treaty. The expression “acts agldfty the European Union” is defined in
Article 2(2) as including “regulations, directivesd other acts which Malta is bound to
accede to as a Member State of the European Unidw’ Treaty referred to in Article 3(1) is
the one signed in Athens on 16 April 2003 (Tredtyocession). Article 2(2) provides that
the Prime Minister may by order declare that atyrepecified therein, being a treaty entered
into by Malta after 16 April 2003, is to be regaides one with the Treaty of Accession of
2003 and is to have the same effect for the pugpose¢he Act. Such order, however, can
only be made after a draft thereof has been apgdrdue resolution of the House of
Representatives. Such an order was made on 1 Fgi2088? in respect of the Lisbon

Treaty.

“0 Articles 4(4) and 42 of the Employment and IndiasRelations Act (Cap. 452).
*! Enacted by Act V of 2003. The Act came into effieciwo stages: on 16 July 2003 and on 1 May 2004.
2 Treaty of Lisbon Order, published by Legal NotZof 2008 — Subsidiary Legislation (S.L.) 460.20.



Article 3(2) of the European Union Act also prowsdéat as from 1 May 2004 any provision
of domestic law which is incompatible with Maltadbligations under the Treaty or which
derogates from any rights given to any person bynaler the Treaty is, to the extent of the
incompatibility or of the derogation, without effeand unenforceabl2 It is a moot point
whether EU law can directly prevail also over psiwns of the Constitution. Cap. 460 also
makes provision for the appropriation of funds t@emn Malta’'s obligations under the
Treaty”. Article 5 of the Act provides that, unless reéefrto the Court of Justice of the
European Communities (ECJ), any question as tontdaning or effect of EU law is to be
determined by the domestic courts or other domestjadicating authority in accordance
with the principles laid down, and any relevantigien of, the said ECJ. Moreover domestic
courts are to take judicial notice of the Treatiythe Official Journal of the European Union,
and of any decision of, or expression of opinionthg ECJ.

The European Union Act also provides for the makihgubsidiary legislation to give further
effect to EU law domesticalfy. Subsidiary legislation made under this parentirdtdes
the Equal Treatment of Persons Offlefwhich implements the provisions of Council
Directive 2000/43/EC of 29 June 2000), the Equatalment in Self-Employment and
Occupation Ordéf (implementing Council Directives 2000/43/EC of 2@ne 2000 and
2000/78/EC of 27 November 2000), the Free MovenoérEuropean Union Nationals and
their Family Members Ord& (giving effect to the provisions of Council Diraes
2004/38/EC of the European Parliament and of thanCib of 29 April 2004), and the
International Maintenance Obligation Ortfeimplementing the relevant provisions of
Council Regulation (EC) No 4/2009 of 18 Decembed®0n jurisdiction, applicable law,
recognition and enforcement of decisions and catjmer in matters relating to maintenance
obligations). Of course the implementation of EUWediives is not limited to subsidiary
legislation made pursuant to the European Union Act mention just one example, the
Equal Treatment in Occupational Social SecurityeBels Regulatiod$ where the parent

act is the Social Security Act (Cap. 318), givefe@fto the relevant provisions of Council

3 Article 3(1) provides that as from 1 May 2004 Eawlshall be binding on Malta and shall be parthef t
domestic law thereof under the conditions laid démvthe Treaty.

“ Article 4(5).

> Article 4(1)(2).

“® published by Legal Notice 85 of 2007 — S.L. 406.15

" Published by Legal Notice 86 of 2007 — S.L. 460.16

“8 published by Legal Notice 191 of 2007 — S.L. 480.1

9 Published by Legal Notice 452 of 2011 — S.L. 460.2

* published by Legal Notice 317 of 2005 — S.L. 308.2
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Directive 86/378/EEC as amended by Council Direc®8/97/EC on the implementation of

the principle of equal treatment for men and wornmenccupational social security schemes.
Treaties

As has already been adverted to, Malta followsaisluapproach with regard to international
treaties. International treaties are not a soufa@ntorceable rights or duties at the domestic
level unless and until they have been transpodeddimmestic law. One of the earliest post-
independence laws which highlights this approachthis Diplomatic Immunities and
Privileges Act (Cap. 191) which, in the First Schedule thereto, reproducesesl
provisions of the 1961 Vienna Convention on DipltimaRelations, making them thus
legally enforceable in Malta. Reference has alrdagignh made to the European Convention
Act (Cap. 319), whereby the substantive provisiohthe European Convention on Human
Rights and of Protocols 1, 4, 6 antf thereto have been made enforceable by the domestic
courts in the same way that the Fundamental RigltisFreedoms of the Individual listed in
Chapter IV of the Constitution are enforceablet bato say by way of application to the
First Hall of the Civil Court and then by way ofpsal, if any, to the Constitutional Court.
Within the framework of the Council of Europe, Malias ratified a number of conventions
which may be said to fall within the scope of thegsent paper. Among these are the
European Convention on Social and Medical Assistah@53° the European Social Charter
of 1967 and the (revised) European Social Charter of 199%e European Social Charter
Order® provides that the provisions of the Social Seyufitt (Cap. 318) shall apply to
nationals of the countries being, together with tislgparties to the European Social Charter,

and who have their ordinary residence in Malta.

Malta has also ratified a total of 60 Internatiobabour Organisation (ILO) conventions, but
has also denounced 7 of those originally ratif@hong those which have been ratified (and
not denounced) one can mention the Equality of timeat (Accident Compensation)
Convention, 1925, the Minimum Wage-Fixing Machin&@gnvention, 1928, the Workmen'’s
Compensation (Occupational Diseases) Conventioui¢Be), 1934, the Protection of Wages
Convention, 1949, the Right to Organise and CallecBargaining Convention, 1949, the

*1 Enacted by Act | of 1966.

2 Malta has not ratified Protocol 12 to the ECHRthaugh Protocol 13 has been ratified, the substanti
provision — Article 1 — has not yet been incorpedainto the act.

>3 CETS 014, ratified on 6 May 1969.

> CETS 035, ratified on 4 October 1988.

5 CETS 163, ratified on 27 July 2005.

* published by Legal Notice 204 of 1999 — S.L. 328.1
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Equal Remuneration Convention, 1951, the Abolitadr-orced Labour Convention, 1957,
the Minimum Wage Fixing Convention, 1970, the Halid with Pay Convention (Revised),
1970 and the Worst Forms of Child Labour Conventik899.

Another example of how international obligationg aeflected in domestic legislation is
provided by the Social Security (U.N. Conventionlgd®ag to the Status of Refugees)
Order’, made pursuant to the Social Security Act (Ca8)3Malta is a party to both the
1951 Convention on the Status of Refugees andetd967 Protocol Relating to the Status of
Refugee¥. On 1 October 2001 the Refugees Act (Cap. 420)ecanto force. This law
provides for the appointment of a Refugee Commmesioand establishes procedures,
including procedures for appeal, for the grantimgefugee status or subsidiary protection
status in line with the above mentioned treatiedurther seeks to give effect to Council
Directives 2004/83/E¥ and 2005/85/E€ of 29 April 2004 and 1 December 2005
respectively. The Order provides that the provisiof the Social Security Act shall apply to
those refugees who in terms of the provisions efghid Act are accepted as refugees by the

Refugee Commissioner.
“Classification” of social rights

As has already been observed, the Maltese legimydoes not have a “special place” for
social rights. These rights may be said to be shasaong a plethora of laws, some of which

have other primary objectives than that of speaifycconferring a “social rights”.

Broadly speaking, however, one may group the varisocial rights” under the following

headings:
i. Right to education

This right may be said to be derived from the gahprinciples contained in the Civil Code
dealing with the mutual rights and duties of speuaad the mutual rights and duties of
ascendants, descendants and brothers (alreadyssistw@above), from the Education Act
(Cap. 327), and from Article 2 of Protocol 1 to theropean Convention on Human Rights.

Reference has already been made to Article 19 efCiwil Code. Article 3B of the Code,

" Published by Legal Notice 291 of 2001 — S.L. 368.1

°% Malta acceded to the Convention on 17 June 19@%athe Protocol on 15 June 1971.

% This Directive deals with the minimum standardstfe qualification and status of third countryioaals or
stateless persons as refugees or as persons wéovisth need international protection, and the eatirthe
protection granted.

 This Directive deals with the minimum standards mmocedures in Member States for granting and
withdrawing refugee status.
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which was added in 1993, provides that marriage osep on both spouses “the
obligation...to instruct and educate the childrentlod marriage taking into account the
abilities, natural inclinations and aspirationstioé children.” Sub-article (2) of Article 3B
extends to duty of maintenance of the spouses tswtreir children who have attained
majority (i.e. 18 years) until they reach the a§i@® provided it is not reasonably possible
for the latter to maintain themselves and if thayestudents who are participating in full-
time education, training or learning.” The Educatidct (Cap. 327) provides in Part |
thereof: “It is the right of every citizen of theepublic of Malta to receive education and
instruction without any distinction of age, sexJidfeor economic means” It goes on to
spell out in general terms the obligations of that&and the duties of parents. The former
consist in (i) promoting education and instructi@m, ensuring “the existence of a system of
schools and institutions accessible to all Malt@seens catering for the full development of
the whole personality including the ability of eygrerson to work”, and (c) providing such
schools and institutions where these do not ®xiShe duties of parents are to ensure that a
minor is registered in school for the first schttayear when he is of compulsory school
age, and thereafter to ensure that he continuedtémd school until he ceases to be of
compulsory school a§é On the other hand the State has the right tdkstiathe National
Curriculum Framework and the national minimum cdinds for all schools — that is for both
State and private schools — and to ensure compliimrewith. Article 47(5) provides that
the parents of any minor have the right to opt thatminor should not receive instruction in
the catholic religioff. It should finally be noted that, subject to ciertaxceptions, State-
provided primary, secondary and tertiary (includibgiversity’®) full-time education in
Malta is free for all citizens of Malta and (agaunbject to certain exceptions) for all those
lawfully resident in Malta. Moreover the Governmeptovides a maintenance grant
(popularly known as “stipend”) for those attendoegtain courses at University and to post-
secondary and vocational students. To qualify ieg grant (which is not based on a means

test and is not in the form of a loan) one mudgr alia, be a Maltese citizen or a student

8L Article 3.

82 Article 4.

% Article 5.

% The overwhelming majority of the population of Maprofesses to be Roman Catholic. This fact igctfd
in Article 2(1) of the Constitution which providéisat the “religion of Malta is the Roman Catholipdstolic
Religion.” Sub-article (3) further provides thatélRjious teaching of the Roman Catholic Apostoliti shall
be provided in all State schools as part of congylsducation.”

% See the University Fees Regulations, publishedldnal Notice 258 of 2009 — S.L. 327.177. Regulaton
provides that for the purpose of these RegulatitMedtese student” includes any person who is aeitiof a
member State of the European Union.
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with at least one parent being a Maltese citizawghresided in Malta for a period of not less
than five years from the commencement of the redatourse of studies; have completed the
term of compulsory education; and must not be thviety years of age at the commencement
of the cours¥.

ii. Rights associated with work or employment

There is no enforceable right to w8tkThe right to form part of a trade union (and, for
employers, to form part of employers’ associatipig)wever, is guaranteed both by the
Constitution and the European Convention on HumahtR as part of the freedom of
associatioff. Likewise, there is no “positive” right to strikbut an employee may not be
dismissed from work simply because he has obeyetam directive to strik®, or for being

a member of a trade union, or for seeking officeuoh a union, or for acting in the capacity
of an employees’ representatileArticles 63 and 64 of the Employment and Indastri

Relations Act (Cap. 452) grant a wide measure ahumity to trade unions, employers’

associations and to strikers from actions in tartqaasi-tort consequent upon acts in
contemplation or furtherance of a trade dispute;ilevtArticle 65 protects peaceful

picketing™.

The right to wages and to minimum conditions of kv@ncluding paid leave and holidays),
the right not to be dismissed other than for a thaad sufficient cause”, and the right not to
be discriminated against on the basis of genderesruitment to, or dismissal from,

employment are all protected by various provisiohthe said Cap. 452. Special provisions
deal also with the protection against victimisat{@mticle 28) and harassment (Article 29) at
work. Moreover, the Equality for Men and Women A€tap. 456§ provides a general

framework against discrimination on the groundgerider in many spheres of life, including

employment, education, the granting or withholdofdgacilities by financial and insurance

% See regulations 4 and 6 of the Students Mainten@rants Regulations, published by Legal Notice 672
2005 - S.L. 327.178.

®7 As has already been observed, Article 7 of thesBution is a non-enforceable provision.

% Some holders of office in the public service may form part of a trade union — see Article 67 loé t
Employment and Industrial Relations Act (Cap. 439}icle 34 of the Police Act (Cap. 164) providéat it is
an offence against discipline for any police offit® be or to become a member of any trade unicangrbody
or association affiliated to a trade union.

%9 Cap. 452, Article 64(4).

Obid., Article 36(14)(a).

"L Art. 65: “It shall be lawful for one or more persoin contemplation or furtherance of a trade dispol attend
at or near (a) a place where another person warksries on business, or (b) any other place whamther
person happens to be, not being a place where digese for the purpose only of peacefully obtainorg
communicating information, or peacefully persuadimy person to work or abstain from working.”

"2 Article 3 of this Act provides that nothing inshall be construed as affecting any rule relatingetigious
practice, access to priesthood or membership irreigious order or other religious communities.
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institutions, and in the advertising of job vaca&sciThis Act also introduces the ground of
“family responsibilities” as a proscribed ground ébscrimination, mindful of the fact that in

Malta married women are still in practice the pijiat carers of young childréh

Finally, from the duty imposed upon employers tovide a safe working environméht

derives the right of workers to have their heahll aafety protected at places of work.
iii. Right to social security and social assistance

Rights falling under this broad category are regaan the main by two comprehensive
laws: the Pensions Ordinance (Cap. 93) and theaB8ercurity Act (Cap. 318). The former
deals with the right to pensions, gratuities arfteotallowances in respect of persons in the
public service, as well as pensions and gratugagble to dependants of public officers in
certain cases (for example the pensions payabldows of officers killed in the discharge
of their duty®). The latter deals more generally with the paynuérsocial insurance benefits,
pensions and allowances, social and medical assestanon-contributory pensions and the
payment of social insurance contributions by emgésy employers, self-employed and the
State. It provides in particular for the paymentsikness benefit§ sickness assistarfée
invalidity pension&, disability pension and pension for the visualigpaired®, injury
benefit§® and unemployment benefits widows’ pension¥ and pensions in respect of
retirement®. Part VI of the Act provides for the payment afumber of special pensions and
allowances, including carer’s pension, orphan’vedince, maternity benefit, children’s
allowance, allowance in respect of a child in &rand disabled child allowance. Moreover
persons in receipt of social assistance, of anpagsion, of a disability pension or a pension
for the visually impaired, or of a carer's pensiegeive also a house rent allowance “if the

household is paying rent for its normal place dditeion™”.

3 See Atrticle 2(1) of Cap. 456.

" See Atrticle 6 of the Occupational Health and Sefetthority Act (Cap. 424).

S Regulation 15 of the Pensions Regulations, béiagSthedule to the Pensions Ordinance (Cap. 93).
5 Cap. 318, Article 18.

" bid., Article 20.

8 bid., Article 26.

" bid., Article 27.

% bid., Article 28.

& bid., Article 30.

% bid., Articles 31 to 43.

% |bid., Articles 44 to 65.

8 This allowance is payable to foster parents whelaken on the care of a child under the Fostee Gat
(Cap. 491).

% See Part V of the Sixth Schedule to the SocialifgcAct (Cap. 318).
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There is no right to “social housing” as such. Heere Article 3 of the Housing Act (Cap.
125) provides that the Director of Social Housingyiif it appears to [him] necessary or
expedient so to do in the public interest, but ofdy the purpose of providing living
accommodation to persons or of ensuring a fair ridigion of such living
accommodation...requisition any building, and mayegsuch directions as appear to him to
be necessary or expedient in order that the rdguisinay be put into effect and complied
with.” The requisitioned property is then to beoalited to a person for habitation purposes,
and the requisitionee (who need not be the ownéh@fimmoveable property but could in
fact be a tenant himself) is invited by the saidebior to recognise the new tenant. The new
tenant’s rent is then established by the Rent Rdigul Board in accordance with the
provisions of the Reletting of Urban Property (Regjon) Ordinance (Cap. 6%) The
Housing Act, which was enacted by Act Il of 194%swntended to provide accommodation
for those who has lost their houses as a res@hemy action during the Second World War
by making available to them vacant property. Susigesgovernments, however, found this
law a convenient means to provide cheap housingpadsof investing in new housing
schemes. The law was very controversial, and iemgdly regarded as having been gravely
abused, especially in the period from the mid-197%0’the late 1980’s, largely because the
words “but only for the purpose of providing livimgcommodation to persons or of ensuring
a fair distribution of such living accommodation’ere only introduced in 1989 prior to
that date the only criterion was the “public ins#felmmoveable property is known to have
been requisitioned and then allocated to houséigalparty clubs and band clifisin 1995
the present Article 21 was added to the Housing whbich provides that “With effect from
the 1st of March 1995, the Director of Social Hogsmay not requisition any premises
under Article 37, and for the moment the said HagsAct continues to apply only to
buildings which were already in the possessionhef Director on 28 February 1995. The
provision of new state-provided housing is in tlaads of the Housing Authority established
under the Housing Authority Act (Cap. 281)

Who benefits from social rights?

All Maltese citizens residing in Malta are, in iple, the beneficiaries of social rights. The

acquisition and loss of Maltese citizenship is tatpd by the Maltese Citizenship Act (Cap.

8 Enacted by Ordinance XXI of 1931.

87 By Act XXXVII of 1989.

8 See, for example, §§ 8-12 of the ECHR judgmer®0October 2004 in the naman Leonard Band Club v.
Malta (application no 77562/01).

8 Enacted by Act XV of 1976. See in particular Agid.
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188)y°. This act has been repeatedly amended and todespiorates most of the provisions
on Maltese citizenship which were originally foumd Chapter Ill of the Constitution.

Briefly, Maltese citizenship may be acquired bythyirby descent or by registration after
marriage. It may also be acquired by naturalisatizunal or multiple citizenship, which was

originally expressly prohibited by the Constitutie®now also possible.

Social rights associated with educatiane generally also available to all persons lalyful
resident in Malta. Any person in employment in Maénjoys all the rights and benefits
accruing from the provisions of the Employment dandustrial Relations Act (Cap. 452).
Subsidiary legislatiot made pursuant to this Act gives effect to a numbfeCouncil

Directives? in relation to employment by laying down minimumquirements to combat
discriminatory treatment on the grounds of religmmreligious belief, disability, age, sex,

sexual orientation and racial or ethnic origin.

As regardssocial security and social assistanaeference has already been made to the
European Social Charter Order and to the SocialirBgqU.N. Convention Relating to the
Status of Refugees) Order; the former extends theigons of the Social Security Act to
nationals, ordinarily resident in Malta, of thoseuntries parties to the European Social
Charter; the latter extends the provisions of thmes said Act to those who have been
accepted as refugees by the Refugee Commissiaadtissed under the Refugees Act (Cap.
420).

Apart from the immunity granted to trade unions antployers’ associations from actions in
tort or quasi-tort, already mentioned, the benafies of social rights are always physical

persons.
The addressees of rules protecting social rights

Leaving aside those instances where the Statdigedhunder EU law to enact certain laws,
and apart from the moral obligation imposed by Breelaration of Principles contained in
Chapter Il of the Constitution, the legislaturen@ strictly speaking legally obliged to enact
legislation in the field of social rights. As haseady been mentioned above, Article 21 of
the Constitution, while declaring that the prinegplset out in Chapter Il of the said
Constitution are “not enforceable in any court”, the same time provides that these

principles “are nevertheless fundamental to theegmance of the country” and that “it shall

% Enacted by Act XXX of 1965.
L The Equal Treatment in Employment Regulationsjiphed by Legal Notice 461 of 2004 — S.L. 452.95.
9276/207/EEC, 2000/78/EC, 2000/43/EC, 2002/73/EC200b/54/EC.
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be the aim of the State to apply these principlesiaking law”. This provision, which may
be regarded as a form of “soft law”, coupled witle tcommitment of all parties in the
political spectrum to the improvement of welfargisation, in practice places the biggest
burden for the advancement and the protection @dbkaghts upon the State and its officers.
In many respects this duty, in so far as it referthe State and other public authorities, may

be regarded more as a political than a legal duty.

As a rule, general power is given to ministers bgividual Acts of Parliament to make
subsidiary legislation for further giving effect tbe provisions of the particular piece of
legislation, but this power is invariably couchedérms which imply no legally enforceable
duty — “the ministetmay make regulations” and not “the ministeinall make regulations”.
But even where the law uses the word “shall”, thierstill a wide margin of discretion.
Article 6 of the Interpretation Act (Cap. 249) pides that in any case where any Act of
Parliament “confers a power or imposes a duty, ,t@hess the contrary intention appears,
the power may be exercised and the duty shall berpged from time to times occasion

requires (emphasis added).

The holders of certain public offices and a numbgpublic bodies may be specifically
charged with promoting one or more aspects of aqoéar social right. Under the Education
Act (Cap. 327), for instance, two Directorates established — the Directorate for Quality
and Standards in Education and the DirectorateEfucational Services — and the law
enumerates the particular “functions and dutiestath Directorafd By the same law the

National Commission for Higher Education is alstabbshed.

The operation of the Social Security Act (Cap. 318ith all its “functions or duties* is
assigned by law to the Director General (Social8gg. In the labour field no less than four
public bodies are charged with the promotion ofiougs aspects of social rights associated
with employment and work — the Employment RelatiBosrd>, the National Employment
Authority and the Employment and Training Corparati, and the Occupational Health and
Safety Authority’.

As to gender discrimination, the functions of thatilnal Commission for the Promotion of

Equality for Men and Women, established pursuartrticle 11 of the Equality for Men and

% See Articles 9, 11 and 12 of the Education Ac(@G27).

% See Article 132(2) thereof.

% Article 3 of the Employment and Industrial RelaoAct (Cap. 452).

% Articles 3 and 5 of the Employment and Trainingvizs Act (Cap. 343).
7 Article 8 of the Occupational Health and Safetyt Kap. 424).
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Women Act (Cap. 456) includeter alia, that of monitoring the implementation of national
policies with respect to the promotion of equality men and women, and of working

towards the elimination of discrimination betweeamand wome#.

In the field of employment and, to a lesser extenthe field of education private individuals
and bodies may also, depending on the circumstahedsound by the rules protecting social
rights. As has been pointed out, above, parents bestain duties, both under the Education
Act (Cap. 237) and under the Civil Code (Cap. l1@hwegard to the education of their
children. In the employment field rules governimg ttonditions of employment, including
the payment of wages, statutory bonuses, and tdilgtion against discrimination,
harassment and unfair dismissal are directed ifisteplace to private individuals (including
private companied). It is only when the private individual defaultsat the State, public
bodies or public officers have to step in. Thibeést illustrated by the Occupational Health
and Safety Authority Act (Cap. 424). This law prbes, in Article 6(1) thereof, that “It shall
be the duty of an employer to ensure the healthsafety at all times of all persons who may

be affected by the work being carries out for sentployer™®.

If an employer fails in this
duty he may either be prosecuted at the instanctheofOccupational Health and Safety
Authority™?, or fined administrativek’> or made the subject of a health and safety order.
Article 17(1) of Cap. 424 in fact provides that @aecupational Health and Safety Officer
may give any order, verbally or in writing, to sgfi@rd occupational health and safety, and
every person is to obey such order forthwith usiith time as it is revoked by the same or

another officer or until such time as it has bemroked by the Appeals Bodfd

The protection of social rights

The courts in Malta are divided into the Superi@u@s (where judges sit) and the Inferior
Courts (where magistrates sit). The Superior Camrshe Constitutional Court, the Court of

% Article 12(1) (c) and (f).

% By and large the same rules apply to employmerhénpublic sector. However the appointment to joubl
offices is regulated also by the Constitution. @lgi110(1) of the Constitution provides that “Sulpjo the
provisions of this Constitution, power to make appoents to public offices and to remove and toreise
disciplinary control over persons holding or actingany such offices, shall vest in the Prime Mimisacting
on the recommendation of the Public Service Conipnisprovided that the Prime Minister may, actingthe
recommendation of the Public Service Commissiotegide in writing, subject to such conditions as/rhe
specified in the instrument of delegation, anytaf powers referred to in this sub-article to suahlip officer
or other authority as may be specified in thatrinsent”.

1% There is also, however, the parallel “duty of gueprker to safeguard one’s own health and safetythat
of other persons who can be affected by reasomeofvbrk which is carried out.” — Article 7(1).

101 Aticle 38(1).

102 Article 38(3) second proviso.

193 Tha Appeals Board is set up pursuant to Articl@2Cap. 424.
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Appeal, the Court of Criminal Appeal, the Civil Gband the Criminal Court. The Inferior
Courts are the Court of Magistrates for the Islahélalta and the Court of Magistrates for
the Island of Goz§”. There are besides a number of boards and tribusetl up under
various laws (some of which are presided also bHggs or magistrates), as well as a Juvenile
Court'®. The Court of Appeals hears civil (including contoial and administrative) appeals
from judgments of the Civil Court, of the Court bfagistrates and of some boards and
tribunals. When hearing appeals from judgmentshefQivil Court, the Court of Appeal is
composed of the Chief Justice and two other judglen hearing appeals from the Court of
Magistrates it is composed of one judge. The Coturiminal Appeal hears appeals from
decisions of the Criminal Court (in which casesitbomposed again of the Chief Justice and
two other judges) as well as from judgments of @wurt of Magistrates in its criminal
jurisdiction (when the Court of Criminal Appealdemposed of one judge). The more serious
crimes are tried before the Criminal Court, composéa judge and nine jurors. The less

serious crimes, as well as all contraventionsiraed before the Court of Magistrates.

The Civil Court, where cases are decided by a juilyjeg alone, is divided into the Family

Section (for the trial of child custody, maintenanseparation, marriage annulment and
divorce cases), the Voluntary Jurisdiction Sectjanich deals, among other things with

adoption cases and the opening of successfnahd the General Jurisdiction Section which
is known as the First Hall of the Civil Court. THetter court (or section) deals with the
majority of cases of a civil (other than those whiall within the competence of the Court of
Magistrates), commercial and administrative lawurgt including the hearing at first

instance of applications for constitutional redréseluding redress under the European
Convention Act (Cap. 319)).

194 Court of Magistrates (Malta) and Court of Magigga(Gozo) for short.

195 The Juvenile Court is set up pursuant to the gioms of the Juvenile Court Act (Cap. 287). It dstssof a
magistrate assisted by two lay persons. The Jwe/&uourt is deemed to be a Court of Magistrates suloject
to the provisions of the said Act, all the provigoof the Criminal Code and of any other law agtile to the
Court of Magistrates, apply to the Juvenile Coseie( Article 3).

1% This section does not in principle hear and dedidses of a contentious nature. Its main functiotois
oversee and protect certain rights and interestschwfor some reason or other are not exercisedobr
exercisable by the person to whom the right orr@geappertains. It has jurisdiction to deal wigiplecations
relating to adoption, matters relating to trustadgr the Trusts and Trustees Act - Cap. 331 ofLtngs of
Malta), tutorship and curatorship and other adriafers (including testamentary executors), intidn and
incapacitation, absentees, the depositing, opeamd) publication of secret wills, and declaratioristtee
opening of succession. Any person who wants top@®inheritance with the benefit of inventorywdro does
not want to accept an inheritance, has to fileta mothis court. Requests for the taxation of fées to notaries,
advocates and legal procurators for extra-judis@lices are also dealt with by this court. Undher Foster
Care Act (Cap. 491) in the event of a disagreernetween a foster carer and the accredited fostegegcy in
respect of any amendment to the foster care agmeragher party may refer the matter to the Vodumt
Jurisdiction Section of the Civil Court, and theudo'shall decide in the best interest of the cluitthcerned"”
(Art. 24(6)).
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The Constitution provides also for the establishinoérihe Constitutional Couft. Although

in connection with certain matters dealing withliganentary elections the Constitutional
Court is a court of first and last instance, in tatber cases falling within its jurisdiction it
acts in an appellate capacity. Indeed, the mosbitapt function of the Constitutional Court
these last forty plus years has been as a couappéal from decision of the Civil Court
involving alleged violations of the fundamental hig and freedoms provisions of the
Constitution and, since the enactment of the Ewop€onvention Act in 1987, of the

substantive provisions of the Convention and itsdtols.

When the violation of a social right amounts, oalieged to amounglsoto a violation of a
fundamental right recognised by the Constitutionbgrthe substantive provisions of the
European Convention on Human Rights or of onePitotocols, the aggrieved party may
seek redress (generally referred to as “constitatioedress”) by filing an application before
the First Hall of the Civil Court and then, by wal/appeal, before the Constitutional Court.
Such an application may be filed not only if a gign has occurred or is in the process of
occurring, but also if it is likely to occtff. Moreover, if in any proceedings before any
court® other than the First Hall of the Civil Court dretConstitutional Court, any question
arises as to the contravention of any of thesedmahtal rights, that court must refer the
guestion to the First Hall of the Civil Court urdds its opinion the raising of that question is
merely frivolous or vexatiod®’. In determining such a question, whether by apfiba or
after referral by another court, the First Halltlo¢ Civil Court and, as the case may be, the
Constitutional Court “may make such orders, issughsnrits and give such directions as it
may consider appropriate for the purpose of enfigicor securing the enforcement of” the
fundamental right provision to the protection ofigththe person concerned is entitféd
When a court has, by a final judgement, declargdimstrument having the force of law, or
any provision thereof, to run counter to any prmvrisof the Constitution or to any of the
substantive provisions of the European Conventratsd’rotocols, a copy of the judgment is
sent by the Registrar to the Speaker of the HofidfRepresentatives, and the latter lays a
copy of the judgment on the table of the Housas Ithen up to Parliament to enact the

necessary amending or repealing Act. However, tlreePMinister may, within the period of

197 Article 95(2) of the Constitution.

1% 5ee Article 46(1) of the Constitution and Artidiel) of the European Convention Act (Cap. 319).

199 By a “court” here is meant a court establishedeuritie Constitution and the Code of Organisatiath @ivil
Procedure (Cap. 12). A tribunal or other judicialdip established under any other Act of Parliamsnat
generally regarded as a “court” for the purposesigfprovision.

10 Article 46(3) of the Constitution and Article 4(8) Cap. 319.

11 Article 46(2) of the Constitution and Article 4(@f Cap. 319.
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six months from the date of the said final judgment to the extent that it is, in his opinion,
necessary to remove any inconsistency with the f@otisn or with the provisions of the
European Convention or its Protocols, make reguiatideleting the relevant instrument or
any provision theredt?

Any person who feels that he has been denied alsogint to which he is entitled may sue
the appropriate Government Department (or, if tgbtris alleged to have been denied by a
particular person, that person) by filing an apdien before the First Hall of the Civil Court.
An appeal from a decision of this court lies to @wurt of Appedf'®. If a violation is found
the courts will order specific performance and, kehé is proved that the plaintiff has
suffered material damagedafnnum emergerendlucrum cessarjsas a result of the denial

of the right, the payment of damages (moral damagesot available in these casés

Labour and social security disputes, however, hdngr own tribunals. The Industrial
Tribunal, established under Article 73 of the Enypt@nt and Industrial Relations Act (Cap.
452) has exclusive jurisdiction to consider andidie@ll cases of alleged unfair dismissal
from work and cases where it is alleged that anleyep is in breach of a condition of
employment. This tribunal can also decide tradeudess. From a decision of the Industrial
Tribunal an appeal lies, on a point of law only,the Court of Appeatl®. Moreover, the
Employment Commission, set up pursuant to Arti@8@ af the Constitution, has jurisdiction
to hear and determine any application by a personthe ground that, in respect of
employment, a distinction, exclusion or preferetizat is not justifiable in a democratic
society has been made or given to his prejudiceebgon of his political opiniof€. In
practice the work of this Commission is now undetaby the First Hall of the Civil Court

and by the Constitutional Court in constitutioradiress proceedings.

The Social Security Act (Cap. 318) provides for #edting up of a Social Assistance

Board™’". Certain disputes as to whether a person qualifiestherwise for social assistance

112 Article 242 of the Code of Organisation and CRibcedure (Cap. 12).

113 Malta does not have a cassation or “third instanoart. Moreover in the Island of Gozo the funasioof the
First Hall of the Civil Court (other than the fuirmt of hearing constitutional redress applicationsg
performed by the Court of Magistrates (Gozo).

114 Moral damages may be awarded by the First HathefCivil Court and by the Constitutional Courtas
remedy for the violation of a fundamental humarhtigursuant to a constitutional redress applicatidaral
damages are possible in ordinary civil proceedingbe case of defamation by printed matter anthéncase of
a breach of promise to marry.

115 Article 82(3) of the Employment and Industrial Rébns Act (Cap. 452).

116 Article 3 of the Employment Commission Act (Cap72

17 Article 128.
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are determined by this Board, and its decisiomial fand conclusive. However this does not

exclude the possibility of judicial review by thedmary courts.

Most laws rope in the criminal law as a way of eafieg certain duties connected with
corresponding social rights. Thus, for instance,Education Act (Cap. 327) provides that it
is an offence for the parent of a minor to failrégister him or her in a State school or in a
private school licensed under the Act, or to faikehsure that he remains so registered at all
times until the minor is of compulsory school Helt is likewise an offence to fail to
ensure, without a good and sufficient cause, tamntinor attends school reguld®¥ In the
case of a second or subsequent conviction for anyhese offences, the Voluntary
Jurisdiction Section of the Civil Court may, upanapplication of the Director of Education,
deprive the parent of his authority, whettr jure or de factg over the minor and may
appoint a tutor for that mint?.

Victimisation and harassment at work are crimingi¢races in virtue of Article 32 of the
Employment and Industrial Relations Act (Cap. 45#ith the punishment being a fine, or
imprisonment not exceeding six months, or both dunghand imprisonment. Article 45(1) of
the said Act also provides that it is a crimindkeate for an employer to contravene or to fail
to comply with any recognised condition of employnprescribed by a national standard
order or by a sectoral regulation order or collectagreement. It is likewise an offence for
the said employer to fail to comply with any otlpeovision of the Act. In like vein, Article
62 makes it a criminal offence for any trade untwremployers’ association to fail to keep
proper registers of members, to make annual retortiee Registrar of Trade Unions, or keep
proper accounting records. Article 38 of the Octigmal Health and Safety Act (Cap. 424)
makes it a criminal offence for both employers antployees to fail to observe health and
safety standards at places of work.

The high political profile that social rights enjepsures that many issues touching upon the
same are ventilated in Parliame&nt Apart from the rather rare Government backed, or
private, motion to debate a particular issue, $aghats issues are regularly examined in one
of several Standing (i.e. permanent) CommitteeghefHouse of Representatives. Standing

18 Article 129(1)(a) of Cap. 327.

19bid., Article 129(1)(b).

2%1pid., Article 133.

121 According to Article 51 of the Constitution thedfiament of Malta...shall consist of the Presidemd a
House of Representatives”.
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Order (SO) 120A of the Standing Orders of the H&sgrovides for the setting up of,

among others, the Standing Committee on Social isffaAccording to SO 120G, this

Committee “shall deal with all matters relatingsocial policy, including social assistance
and family matters, which may be referred to itthg House or by the Standing Committee
on House Busines¥®. Question time in the House is also availed ofaek information on

social rights issues. Every member of the Housmisdled to put not more then six questions
to another member (invariably a Minister or Parkertary Secretary) for oral answers for
one sitting, provided that at least three daysiceots given. A member may also submit
guestions for written answers, in which case theehday time frame does not apply.
Question time takes place during the first halfrhmiueach sitting of the House. This practice
permits a member to submit a supplementary questiathe Minister in order further to

clarify certain issues, which question must howeberrelated to the original question.
Questions, however, must only elicit factual infatian within the special cognizance of the
Minister or Parliamentary Secretary to whom theg addressed. In particular, a question
must not contain any argument, opinion, inferemo@utation, epithet or ironical expression;
it must not relate to proceedings before any HoOsenmittee where the report of that
Committee has not yet been placed before the Haunskit must not ask for an expression of

opinion or for the solution of an abstract legadstion or of a hypothetical propositiéh

Act V of 2007 — the Administrative Justice Act (Ca&®0) — has introduced, among other
things, the “principles of good administrative bebar” which are to be respected and
applied by most administrative boards or tribunaisjuding the Umpires (appointed under
the Social Security Act (Cap. 318)), the Nationaifoyment Authority (Employment and

Training Services Act (Cap.343)), the Occupatiordalth and Safety Appeals Board
(Occupational Health and Safety Authority Act (Ca&24)) and the Industrial Tribunal

(Employment and Industrial Relations Act (Cap. 45Zhese principle, which are set out in
Article 3 of the Act, include those of fair heariagd “natural justice”, equality between the
parties, the adversarial nature of the proceediagd,the giving of reasons for all decision
taken. In particular Article 3(2)(d) provides tffah administrative tribunal shall ensure that

the public administration makes available the doenis and information relevant to the case

122 pyblished by Legal Notice 23 of 1962 — S.L. Cdist.

123 The work of this Standing Committee overlaps tme@xtent with that of the Standing Committee ahia
Affairs, established pursuant to SO 129H, whosetion includes that of dealing “with all matterdating to
the family, including the appraisal, analysis andnitoring of current and future family legislaticand
policies...".

124 The criteria governing the contents of a questi@nto be found in SO 27.
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and that the other party or parties to the procggdhave access to these documents and

information.”

Failures in the field of social rights may alsothe subject of investigation by a number of
bodies or authorities, foremost among them theidMaentary Ombudsman (proper title
“Commissioner for Administrative Investigatityté> The Ombudsman may conduct an
investigation on his own initiative or on the weitt complaint of any person having an
interest who claims to have been aggrieved by atirataken by or on behalf of the
Government (or by or on behalf of any other autgjprbody or person to whom the

Ombudsman Act applies), being action taken in #egase of their administrative functions.

The National Commission for the Promotion of Edyalfor Men and Womel® is
empowered to inquire into and advise, or make det&tions in an independent manner, on
any matter relating to equality between men and &oras may be referred to it by the
responsible minister; as well as to provide, apaguch a reference, independent assistance
to persons suffering from discrimination in enfoigitheir gender equality rights and to
independently investigate complaints as to allegidations of these right§’. Similar
functions, but related to illegal discrimination thre basis of disability, are also assigned to
the National Commission Persons with Disability Augicle 22 of the Equal Opportunities
(Persons with Disability) Act (Cap. 418

As has already been pointed out above, socialgigte protected in the main by civil actions
either for specific enforcement or, where this @ possible, for damages; and by way of
appeal to the ordinary courts (usually limited tonps of law) from decisions of boards and
tribunals. Judicial review both of administrativetian (under Article 469A of the Code of
Organisation and Civil Proceddfd and generally of statutory boards and tribunslalso
available. Under the former type of review (thatusder Article 469A) the First Hall of the
Civil Court may enquire into the validity of any rathistrative act® and declare it null,

invalid or without effect (a) if the administratiet is in violation of the Constitution (other

125 The Ombudsman Act (Cap. 385).

126 5et up pursuant to Article 11 of the Equality f&en and Women Act (Cap. 456).

127 Article 12(1)(h)(i) and (j) of Cap. 456..

128 Enacted by Act | of 2000. The Commission is esshlld under Article 21.

129 Cap. 12.

130 Article 469A(2) defines an administrative act alse*issuing by a public authority of any orderetice,
permit, warrant, decision, or refusal to any demahd claimant, but does not include any measusnied for
internal organisation or administration within th&id authority.” Moreover, saving those cases wileeelaw
prescribes a period within which a public authorstyequired to make a decision, the absence etidn of a
public authority following a claimant’s written demd served upon it, shall, after two months frorahsu
service, constitute a refusal for the purposesigfdefinition.
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than the Human Rights provisions thereof), (b)fat is ultra vires because (i) it emanates
from a public authority that is not authorised &fprm it, (ii) the public authority has failed
to observe the principles of natural justice or sasther mandatory procedural requirement,
(i) the administrative act constitutes an abu$ehe public authority’s power in that it is
done for improper purposes or on the basis ofawaht considerations, or (iv) when the
administrative act is otherwise contrary to lawtidle 469A, however, does not apply where
the mode of contestation or of obtaining redredf waspect to any particular administrative
act before a court or tribunal is provided for imyather law®.. This means that when the
Administrative Justice Act (Cap. 490) becomes fuwlyerational, most cases of judicial
review of decisions cad hocboards and tribunals will be carried out by therAalstrative

Review Tribunal®, with a right of appeal from this latter triburialthe Court of Appeal.

As to the latter type of review, the First Halltbe Civil Court has a residual jurisdiction to
review the operation of any statutory board orumidl on the general grounds of alleged
illegality, irrationality (or unreasonableness) apebcedural impropriety as understood in

English administrative law.

It is also generally possible to obtain the isstia warrant of prohibitory injunction, whether
against a private individual or against the Governtror other public authority, to protect a
social right. Article 873(1) of the Code of Orgaatien and Civil Procedure (Cap. 16)
provides that the object of a warrant of prohilytamjunction is to restrain a person from
doing anything whatsoever which might be prejuditsathe person suing out the warrant.
The court, before issuing such a warrant againgivaate individual, must be satisfied that
the warrant is necessary in order to preserve ighy of the person suing out the warrant, and
thatprima faciesuch person appears to possess suchfigiithere, however, the warrant is
sought against the Government or against a perstuhinly a public office, the criteria are
slightly more stringent: the authority or persomiagt whom the warrant is sought must first
confirm in open court that the thing sought to éstnained is in fact intended to be done, and
thereafter the court must be satisfied that urtlessvarrant is issued the prejudice that would
be caused to the person suing out the warrant wieailttisproportionate” when compared

with the actual doing of the thing sought to betraésed®*. Thus, whereas when the

131 Article 469A(4).

132 Established by Article 5 of the Administrative tios Act (Cap. 490).
133 Article 873(2).

134 Article 873(3).
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respondent is a private individual the test is ohsimple necessity, when the respondent is

the Government or other public authority a “propmrality test” is applicable.

Conclusion -- amendments to the laws governing satirights and reform as to the
substance of the rights

Parliament may amend the Constitution, but manglest require a two-thirds majority vote
in the House of Representatives, while some otljerduding the provision that the
maximum term of a Parliament is five years) regpiier approval by popular referendtith
Articles 7 to 21 of the Constitution — the Declaatof Principles already referred to — may
be amended by simple majority. All other laws requa mere simple majority for
amendment, or, indeed, for repeal. However it igshdiml whether, after the amendment of
Article 65 of the Constitution by Act V of 2003, flament can legislate in such a way as to
breach EU laws or, indeed, its international oltiages. Article 65 now reads as follows:
“Subject to the provisions of this Constitution,rlRement may make laws for the peace,
order and good government of Malta in conformitythwiull respect for human rights,
generally accepted principles of international land Malta’s international and regional
obligationsin particular those assumed by the treaty of adoesto the European Union
signed in Athens on the "L@\pril, 2003 (emphasis added). The prevalent opinion is that i
may not so legislate angemble neither can it validly legislate in such a wayt@breach its
other treaty obligations which have been alreadgygposed, or which will in due course be
transposed, into domestic law.

Although case-law recognises the principle of wstgghts and that of legitimate
expectations, it is unlikely that these principtam, by themselves, be a bar to legislation

curtailing social rights.

Given the high political profile of social rightsiéd the avowed commitment to them by all
the main political parties, nothing indicates thmathe immediate future there is likely to be
any substantial regression in the nature or comérthese rights. While thquantumof

pension entitlement remains problematic (given amtipular the decreasing birth rate in
Malta), the tendency is to expand slowly sociahtsgto cover new terrain, foremost among

these being that of the protection of the environime

135 5ee Article 66 of the Constitution.
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